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RECENT AMERICAN DECISIONS. 
Supreme Court of Missouri. 

DAVIS v. SMITH. 

A married woman, though possessing a separate estate, can make no contract 
binding herself personally, or on which she or her personal representatives can be 
sued at law. 

King v. Mittalberger, 50 Mo. 183, overruled. 

A note made by a married woman, while she was a feme covert and possessed 
of a separate estate, is not a debt against her for which her personal representative 
can be sued, nor is it such a debt as can be allowed in the probate court against 
the general assets of the estate in course of administration. 

When a married woman, having a separate estate, dies, it ceases to be such, and 
stands like any other property she may have owned. One to whom she has incurred 
an obligation while married has no right to satisfaction of his debt out of any other 
or her property which is subject to the debts of her general creditors ; while the 
latter, equally with the special creditor, have a right to resort to what was her 
separate property for payment of their demands. 

Where a married woman, possessed of a separate estate, died pending a suit in 
the circuit court to charge such estate with a note executed by her while married, 
the suit was properly revived against her heirs. The proper decree of the court, 
where the finding is for the plaintiff in such case, stated in the opinion. 

A note executed by the ancestor cannot, without proof of its execution, be read 
in evidence against the heirs against whom the suit has been revived, where the 
latter stand upon an answer made by their guardian denying all the allegations of 
the petition. 

Appeal from Greene county. 

The opinion of the court was delivered by 

Henry, J. — This was a suit originally against Harriet and 
Patrick R. Smith, her husband, and Robert, as trustee of the 
said Harriet, wherein it was sought to charge the separate estate 
of Mrs. Smith with the payment of the balance of a note executed 
by her, her husband and her said trustee, payable to the plaintiff. 
Mrs. Smith died while the suit was pending, and after defendants 
had answered, each admitting the execution of the note, and the 
husband and wife alleging her coverture when the note was exe- 
cuted ; that she received no consideration for her signature ; that 
it was procured by fraud on the part of the plaintiff; that it was 
not voluntarily executed by Patrick, and that Harriet signed by 
compulsion of her husband, to which plaintiff was a party, and 
that she did not intend to charge her separate estate with pay- 
ment of the note. Robert's answer admitted his execution of the 
note as trustee of said Harriet. In February 1875, plaintiff filed 
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a replication to this answer, denying all its defensive allegations. 
Subsequently, Harriet died, and this suit was revived against her 
heirs-at-law, and George Hubbard was appointed their guardian 
ad litem, and as such filed an answer, denying all the allegations 
of the petition, to which no replication was filed. The cause was 
taken from the Circuit Court of Newton county, where it origi- 
nated, to Greene county, by change of venue, where on a trial at the 
October Term 1877, defendant had judgment, from which plain- 
tiff has appealed. On said trial plaintiff read as evidence those 
parts of the answer of the original defendants admitting the exe- 
tion of the note, the note itself, a deed conveying the property in 
question to Robert as trustee for the separate use, &c, of Harriet 
Smith, and proved that she had no other estate, and that there 
had been no administration of her estate. No objection was made 
to the admission of any of the evidence ; and the judgment must 
have been based upon the conclusion that the Circuit Court had 
no jurisdiction of the cause, Mrs. Smith having died while it was 
pending. In other words, the argument made here must have 
prevailed in the Circuit Court, that after the death of Mrs. Smith 
the plaintiff had a legal demand which he could have presented 
for allowance in the Probate Court, or that the administrator of 
her estate, instead of the heirs, was the proper party, even if the 
Circuit Court could retain, because it had once acquired, jurisdic- 
tion. The question is therefore presented whether the plaintiff 
had a claim against Mrs. Smith or her property of which the Pro- 
bate Court had jurisdiction. As to the precise nature of the obli- 
gation of a feme covert who had a separate estate when it was 
incurred, the authorities are not agreed, but are in inextricable 
confusion. It is well settled in this state that if she execute a 
note, and nothing to the contrary is expressed, the creditor may, 
by a proceeding in equity, have it satisfied out of her separate 
property : Whitesides v. Cannon, 23 Mo. 457. But it is not a lien, 
or, strictly speaking, a charge upon the property, nor does it bind 
her personally. All that can be said of it is that it is an anoma- 
lous obligation, neither binding her nor her estate, general or sep- 
arate, but only constituting a foundation for a proceeding in equity, 
by which her separate property may be subjected to its payment ; 
and, until a decree to that effect is rendered, it is neither a lien 
nor a charge upon that estate. If she owns, in addition to her 
separate property, other property in which she has no separate 
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estate, even where a court of equity enforces payment of the obli- 
gation out of the separate estate, it will not, for any deficiencies 
of the separate estate, allow a resort to her other property ; but 
the proposition urged here is that, after her death, that becomes 
a personal obligation which, when entered into, was no obligation 
at all. Except with respect to her separate property, the obliga- 
tion was a nullity both at law and in equity ; and at law, even the 
ownership by her of a separate property gave it no validity what- 
ever. At law, she is, during her coverture, generally incapable 
of entering into any valid contract to bind either her person or 
her estate. In equity, also, it is now clearly established that she 
cannot by contract bind her person or her property generally. 
The only remedy allowed will be against her separate property. 
The reason of this distinction between her separate property and 
her other property is that, as to the former, she is treated as a 
feme sole, having the general power of disposing of it ; but as to 
the latter, all the legal disabilities of a feme covert attach upon 
her: Story's Eq., sect. 1397. 

In Soehett v. Ray, 4 Bro. 0. C. 485, the Master of the Rolls 
said : " It is argued that, supposing her a feme sole, she could do 
the act; there the single woman can act, because she can bind her- 
self personally ; but is there any contract that this married woman 
could enter into that would bind her after the termination of the 
coverture ? If she gave a bond, could she be sued upon it after 
the coverture? Certainly not. A man or a single woman, as 
they can bind themselves personally, may bind their executors and 
administrators ;. but it is not so of a married woman." In Aylett 
v. Ashton, 1 Myl. & 0. 105, which was a suit to compel the 
specific performance of an agreement made by a married woman 
with respect to her separate estate, Lord Cottenham, referring to 
Franeis v. Nozzell, 1 Mod. 258, said: " It was there decided, and 
clearly in conformity with all previous decisions, that the court has 
no power against a feme covert in personam, but that if she has 
separate property the court has control over that separate property. 
In all cases,;however, the court must proceed in rem against the 
property. A feme covert is not competent to enter into contracts 
so as to give a personal remedy against her. Although she mav 
become entitled to property for her separate use, she is no more 
capable of contracting than before ; a personal contract would be 
within the incapacity under which a feme covert labors." 
Vol. XXX.— 21 
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If the contract of a married woman could, with respect to her 
personal property, be treated as a personal obligation even in 
equity, we see no reason why it could not be specifically enforced 
to the extent of that property ; and that it was refused by Lord 
Cottenham in Aylett v. Ashton, supra, conclusively shows that 
it was not regarded by him as a personal obligation in any sense 
whatever. In Parker, Exr, v. Lambert's Adm'rs, 31 Ala. 89, 
it was held that "a married woman, owning a separate estate by 
deed, living apart from her husband by agreement with him, could 
not at common law make any contract upon which either she or 
her personal representatives could be sued at law." The contrary 
was held by this court in King v. Mittalberger, 50 Mo. 184, but 
no authority was cited in support of the decision there announced, 
and the argument is far from satisfactory. This case was followed 
by the Court of Appeals in Horton v. Hansom, 6 Mo. App. 19, 
and Staley v. Howard, 7 Id. 380 ; but as King v. Mittalberger 
is in conflict with the general current of authority, both in the 
United States and in England, and with the principle upon which 
the separate property of a feme covert is charged in equity, we are 
constrained to recede from the doctrine therein announced, and to 
bring this court in harmony with the better considered adjudica- 
tions elsewhere. 

It follows from the foregoing premises, that when Mrs. Smith 
died the note in suit was not a debt against her for which her per- 
sonal representative could be sued, and it could not be allowed in 
the Probate Court against the general assets of her estate in course 
of administration. 

It is no demand against her general estate. It could not be 
allowed as such. It was not a lien upon her separate estate. The 
right of the plaintiff to satisfaction out of her separate property 
is a creation of equity, recognisable nowhere else, and enforceable 
nowhere else. The Probate Court could in no manner adjudicate 
the demand, not because it has not jurisdiction of equitable as 
well as legal demands against the estate, but by reason of the 
special provisions regulating the exercise of the jurisdiction con- 
ferred upon that court. 

All demands are to be classed in first, second, third, fourth, 
fifth or sixth class, and to be paid in proportion to their amounts, 
and no demand of any class can be paid until all previous classes 
are satisfied. One holding the obligation of a feme covert would 
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have no right to any other property of her estate, and if his 
demand were placed in either of the classes, he might, if the pro- 
visions of the statute were strictly observed, get satisfaction of his 
demand out of the general property, to the exclusion of other 
creditors who, as to that property, have a preference over him. 
Specific provisions are made for those cases in which demands are 
liens upon any of the property of the testator or intestate, and 
none of these provisions applies to the plaintiff's claim, for he has 
no lien. He has no demand against the estate for which he could 
sue Mrs. Smith's executor or administrator, and has no remedy 
except that to which he has resorted. Thus far we encounter no 
difficulty ; but here one occurs which should be met by an amend- 
ment of the administration law, inasmuch as in this progressive 
age it is not unusual for married women to execute promissory 
notes and incur other pecuniary obligations, and to hold property 
for their sole and separate use. 

When & feme covert dies, her separate property ceases to be such, 
and stands upon the same footing as any other she may have 
owned. While her death does not extinguish the right of one to 
satisfaction of an obligation incurred by her while a feme covert, 
out of what was her separate property, he has no right to satisfac- 
tion out of any other of her property, which is subject to the debts 
of her general creditors if she has any, and she may have such, 
while they, equally with the special creditors, have a right to 
resort to whatever was her separate property for payment of their 
demands. If, then, the court should find for plaintiff, what judg- 
ment shall it render ? If it decree the sale of this property for 
payment of plaintiff's demand, and it should thereby be paid, and 
there should be other creditors, either general or special, he would 
obtain a preference to which he is not entitled over either class. 
Nor can the courts determine in this cause whether there are or 
not other creditors ; for unless parties to the proceedings, if there 
were any they would not be bound by such adjudication. It has 
been ascertained in this case that Mrs. Smith was possessed of no 
other property ; but it has not been, nor could it in this proceed- 
ing be, conclusively ascertained that she owed no other debts. The 
Circuit Court cannot bring other creditors in and take charge of 
the administration of the estate by allowing demands against it, 
and making final distribution. That jurisdiction has been con- 
fided to the Probate Court : Titterington v. Hooker, 58 Mo. 593. 
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That there is here probably but one creditor, and only this specific 
property, cannot change the principle or warrant an assumption 
by the Circuit Court of probate jurisdiction. Therefore, all that 
this court can do, if it finds for the plaintiff, is to enter a decree 
charging this property with plaintiff's demand — with directions to 
the Probate Court of the proper county, where letters of adminis- 
tration on the estate shall have been granted, to have the demand 
paid out of the property, if no other creditors of the estate appear 
within the time allowed by the administration law. If other 
creditors appear, and have claims allowed, then this demand of 
plaintiff shall be placed in the class to which it would be entitled 
under the administration law if it were an ordinary demand against 
the estate. There being no other property, it stands upon the 
same footing as other unpreferred demands against the estate. 
This would not be proper if there were other property and general 
creditors of the estate. In such case, the directions should be such 
that the preference of the general creditors in the assets, other 
than what was her separate property, should be preserved, and 
any preference of the special creditor in the latter should be pre- 
vented. If the other general assets should be exhausted, and leave 
the general creditors unpaid, in whole or in part, they would have 
an equal right to the payment of their unpaid balance out of such 
other estate with the special creditor for the amount of his claim. 
That is his demand, and the respective balances due them would 
be paid in proportion to the amount then due and unpaid to said 
special and general creditors respectively. With respect to the 
pleadings, plaintiff, under sect. 5, Wagner's Statutes, p. 1050, must 
prove all material allegations put in issue by the answer of the 
guardian ad litem. The pleading of Mrs. Smith is to be taken 
as that of her representative, unless the latter see proper to file 
amended pleadings. Here the guardian, for his ward, filed an 
answer denying all the allegations of the petition, and thereby put 
plaintiff to proof of the same, as if there had been no answer filed 
by Mrs. Smith. If objection had been made, it would have been 
error to allow plaintiff to read portions of Mrs. Smith's answer as 
evidence, or to read the note without proof of its execution. Mrs. 
Smith's answer, without an affidavit denying the execution of the 
note, was not sufficient to put plaintiff to proof of its execution ; 
but the heirs are not presumed to know whether their ancestor did 
or did not execute it, and therefore could not be required to make 
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such an affidavit in order to impose on the plaintiff the hurden of 
proving its execution. 

Judgment reversed, and cause remanded. 

Sherwood, 0. J., and Norton, J., dissenting. 

The principal case brings up the sub- 
ject of a married woman's liability upon 
her contracts. It goes without the say- 
ing that the subject is one of general 
importance. Not only that, but in re- 
spect to certain questions pertaining to 
it great interest attaches by virtue of 
the diversity of opinion which prevails 
in our judicial tribunals. 

Of course at common law a feme 
covert was not competent to enter into 
contracts, and no action against her 
could be maintained thereon. That 
point was conclusively settled by the 
great case of Marshall v. Rutton, 8 
Term 547. That case, decided in 
1800, was twice argued, and the opin- 
ion was by Lord Chief Justice Kenton. 
The point at issue was whether, by any 
agreement between a man and his wife, 
she might be made legally responsible 
for the contracts she entered into, and 
be liable to the actions of those who 
trusted to her engagements as if she 
were sole and unmarried. The wife 
lived apart from her husband, and had 
a separate estate secured by deed. The 
conclusion was that she could not be 
held liable. The general principle that 
a feme covert could not, at common law, 
bo holden on her contracts is so familiar 
and so well settled that any citation of 
authorities would be superfluous. It is 
to be noticed, however, that her con- 
tract was not merely voidable, but was 
absolutely void, so that it was not sub- 
ject to ratification upon her becoming 
discovert: 2 Black. Com. 293; Robinson 
v. Robinson, 11 Bush (Ky.) 174 (1874); 
Quinn's Appeal, 86 Penna. St. 447, 453 
(1878) ; Glidden v. Strupler, 52 Id. 
400 (1866) ; Wooden v. Wampler, 69 
Ind. 90 (1879). A married woman had 
no power to contract, because her will 



was supposed to be no longer free, but 
subject to the constraint of her husband. 
Marriage placed her sub potestate viri, 
and her power to contract was there- 
fore suspended. Moreover, there was 
no fund out of which her liabilities could 
be satisfied, as all her personalty became 
vested in the husband, and he was en- 
titled to the rents and profits of her 
realty, and had an estate by the curtesy 
in her lands after her death. No matter 
what her representations might have 
been, she was never estopped from set- 
ting up her coverture as a defence in an 
action sounding in contract: Oglesbg 
Coal, Co. v. Pasco, 79 111. 164 (1875). 
And see Bigelow on Estoppel 490. But 
the defence of coverture was always 
personal: Ricketson v. Giles, 91 111. 154 
(1878). Moreover, her incapacity to 
contract a personal obligation could not 
be overcome by any form of acknowl- 
edgment or mode of execution, or by 
uniting with her husband in the con- 
tract. See Bank v. Partee, 99 TJ. S. 
325, 330 (1880). 

Nevertheless, there were special cases 
in which this disability did not exist, 
she being compelled from necessity to 
act as a feme sole, as when her husband 
was imprisoned for life, or for years, or 
had been exiled, or had fled the country. 
The feme was then considered in a state 
of widowhood, and her husband as being 
civilly dead and her disability as at an 
end : Co. Lit. 132, a; Walford v. Du- 
chess de Pienne, 2 Esp. 554 (1785); 
Newsome v. Bowyer, 3 P. Wins. 37 
(1729) ; Bank v. Partee, supra; Rhea 
v. Rhenner, 1 Peters 105 (1828). And 
the right of a married woman to con- 
tract after she has been abandoned by 
her husband has been held in a number 
of cases in this country : Gregory v. Paul, 
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15 Mass. 31 (1818) ; Gregory v. Pierce, 
4 Met. 478 (1842) ; Love v. Moynehan, 

16 111. 277 (1854) ; Prescott v. Fisher, 
22 Id. 390 (1859) ; Anderson v. Jacob- 
son, 66 Id. 524 (1873) ; Bean v. Mor- 
gan, 4 McCord (S. C.) 148 (1827) ; 
Hannon v. Madden, 10 Bush (Ky.) 666 
(1874) ; Carothers v. McNese, 43 Tex. 
221, 224 (1875) ; Zimpleman v. Robb, 
53 Id. 280 (1880). 

This right is secured by statute in 
some of the states, as in Pennsylvania. 
In that state it is held not to be neces- 
sary that there should be a formal de- 
cree of court that a wife is to be regarded 
as a, feme sole trader to enable her to con- 
tract. The right is said to result from 
proof that she has been thrown upon her 
own resources for support, and that 
her husband has deserted her or has 
neglected to provide for her : Conley v. 
Bentley, 87 Penna. St. 40, 48 (1878) ; 
Black v. Tricker, 59 Id. 13 (1868). In 
Kentucky, where the statute provides 
that she may be empowered by decree 
of court to act as a feme sole under cer- 
tain circumstances, the statute is held 
to be a substitute for the common law : 
Hannon v. Madden, supra. 

There exists, then, a distinction be- 
tween desertions and separations. "When 
there is an absolute desertion, and the 
wife is abandoned and left to her own 
resources, she is held to have the right 
to contract as nfeme sole. But when 
there is a separation by agreement, and 
the wife has a separate estate secured to 
her by deed, then as was held in Mar- 
shall v. Rutton, supra, she has no right 
to contract. That case has never been 
overruled in England, and has been 
recognised in this country as laying 
down the true principle. See Parker's 
Ex'r v. Lambert's Admr's, 31 Ala. 89 
(1857) ; Beach v. Beach, 2 Hill (N. Y.) 
260 (1842); Ayer v. Warren, 47 Me. 
217 (1859). It is possible that there 
may be cases of separation by agree- 
ment, with separate estate by deed, in 
which a married woman has the right to 



contract. Such a right has been claimed 
to exist notwithstanding Marshall v. 
Button. For instance, Mr. Dane, in his 
Abr., pp. 335, 339, says: "Now, 
upon close examination, it will be found 
that in Button's case, and in every case 
in which the decision has been against 
this separate liability of the wife, there 
has existed one or both of these defects 
in the articles of separation. Either 
her separate maintenance has been 
clearly inadequate, and a mere fraud 
upon her, or not effectually, or not per- 
manently secured to her, or her husband 
has retained some right at some time to 
seize her person, or to claim it with her 
society, and of course her services. In 
either case the reason of her liability 
fails." Again, he says, " On examin- 
ing the cases carefully, it will be found she 
cannot be sued, though living separate, 
when her husband has not renounced his 
right to her person. And that she may 
be sued alone when he has renounced 
this right, and she may bind herself, so 
as to be sued alone on her contracts, 
whenever his marital rights are not 
affected by them, and there is no coer- 
cion." And in Ayer v. Warren, 47 
Me. 217, 228 (1859), Tennby, C. J., 
concedes this distinction to be well taken, 
and expresses it as his opinion that no 
English case can be found denying to the 
wife the power to bind herself by con- 
tract when an effectual renunciation of 
marital rights is shown. 

The statutes which have been passed 
in most, if not in all, of the states, 
creating what is known as a married 
woman's statutory separate estate, have 
generally been construed as conferring 
upon her a right to contract, but only in 
reference to such estates, the right being 
limited and not general : West v. Lara- 
way, 28 Mich. 464 (1874); Jenne v. 
Marble, 37 Id. 319 (1877); Stillwell v. 
Adams, 29 Ark. 346 (1874); Henry 
v. Blackburn, 32 Id. 445 (1877); Alex- 
ander v. Bouton, 55 Cal. 15 (1880); 
Thomas v. Passage, 54 Ind. 106 (1876); 
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Pippen v. Wesson, 74 N. C. 444 (1876); 
Rhodes v. Gibbs, 39 Texas 432 (1873); 
Jones v. CrosthwaitC) 17 Iowa 393 
(1864); Whitworth v. Carter, 43 Miss. 
61 (1870); Carpenter v. Mitchell, 50 
111. 470 (1869); Cooybon v. TWe, 59 
Id. 520 (1871); Armstrong v. jRoss, 
20 N. J. Eq. 117 (1869); Hayward v. 
Barker, 52 Vt. 429 (1880). 

So strictly was this power construed 
in Pennsylvania, that in an action 
against a married woman on a note 
given for money borrowed for the 
avowed purpose of improving her separ- 
ate real estate, it was held that she was 
not liable unless it was shown that the 
money was actually applied to that 
object: Heugh v. Jones, 32 Penn. St. 
432 ( 1 859 ) . See also Shannon v. Shultz, 
87 Id. 484 (1878); Schriffer v. Saum, 
81 Id. 385 (1876). And in a recent 
case in the same court, it was held that 
she could only charge her separate estate 
by contract where the contract was for 
necessary improvements and repairs, and 
that the necessity must be affirmatively 
shown : Kuhns v. Turney, 87 Penn. St. 
497, 501 (1878). But in New York, 
in a late case, it was held that if the 
money was loaned in reliance upon her 
representations that it was to be applied 
for the benefit of her separate estate, it 
was immaterial that the money was not 
in fact so applied : McVey v. Cantrett, 
70 N. Y. 295 (1877). A question has 
been raised as to the power of a married 
woman to bind herself under these 
statutes for the purchase of real estate. 
In some cases it has been held that she 
cannot bind herself by such an agree- 
ment : Robinson v. Rolrinson, 1 1 Bush 
(Ky.) 174 (1874) ; Carpenter v. Mitchell, 
50 111. 471 (1869). In Marberger v. 
Spohn, 9 Phil. 612, the ruling was that 
she could not buy real estate on credit, 
she having no separate property. On 
the other hand, it has been held that she 
may buy real estate on credit, and that 
it is immaterial whether she has a separ- 
ate estate or not : Cashman v. Henry, 75 



N. Y. 103 (1878); Dayton v. Walsh, 
47 Wis. 113, 119, 120 (1879). See 
Huyler's Ex'rs v. Atwood, 26 N. J. Eq. 
504; s. c, 28 Id. 275. 

Her right to become a surety has been 
denied in some of the states and con- 
ceded in others. It is denied in the fol- 
lowing cases : Russell v. Peoples' Sav- 
ings Bank, 39 Mich. 671 (1878) ; Jenne 
v. Marble, 37 Id. 319 (1877) ; De- 
Vries v. Conklin, 22 Id. 255 (1871); 
Hynerv. Dickinson, 32 Ark. 780 (1878); 
Smith v. Williams, 43 Conn. 409, 418 
(1876) ; Wolff v. Van Metre, 19 Iowa 
134 (1865); Van Metre v. Wolf, 27 
Id. 341 (1869) ; Veal v. Hurt, 63 Ga. 
730 (1879) ; Saulsbury v. Weaver, 59 
Id. 254 (1877) ; Kohn v. Russell, 91 
HI. 138 (1878) ; Doyle v. Kelly, 75 Id. 
574 (1874) ; Athol Machine Co. v. Ful- 
ler, 107 Mass. 437 (1871) ; Williams v. 
Hayward, 117 Id. 532 (1875). In 
Louisiana, a married woman is pro- 
hibited from becoming a surety for her 
husband, or binding her property for his 
debts : Claverie v. Gerodias, 30 La. 
Ann. 291 (1878). In New Jersey, a 
married woman cannot bind her separate 
estate except by a mortgage acknowl- 
edged as required by law, or for debts 
contracted for the benefit of her separate 
estate, or for her own benefit on the 
credit of it : Perkins v. Elliott, 22 N. J. 
Eq. 128 (1871). An accommodation 
note is not binding : Peake v. LeBaw, 
21 Id. 269 (1871). And in Texas, a 
married woman is not liable on her note 
unless it was given for her separate pro- 
perty : Wallace v. Finberg, 46 Tex. 35 
(1876); -Snow v. Mather, 52 Id. 650 
(1880). In the following cases it has 
been held that she may bind herself as 
surety : Williams v. Urmston, 35 Ohio 
St. 304 (1880) ; Mayo v. Hutchinson, 
57 Me. 546 (1870) ; Jarman v. Wilker- 
son, 7 B. Mon. 293 (1847) ; Burnett v. 
Hawpe, 25 Gratt. 481 (1874). The 
principal case shows such contract would 
be binding in Missouri. It would also 
be binding in Minnesota, Colorado, 
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Wisconsin, in Illinois since 1874, and 
in Massachusetts since 1874. See North- 
western Mutual Life Ins. Co. v. Allis, 
23 Minn. 337 (1877) ; Wells v. Cay- 
wood, 3 Col. 493 (1877) ; Beard v.De- 
dolph, 29 Wis. 136 (1871) ; Taylor v. 
Boardman, 92 111. 568 (1879) ; Major 
v. Holmes, 124 Mass. 108 (1878). 

Her right to mortgage her lands to 
secure a debt of her husband, has been 
generally conceded : Ferdon v. Miller, 
34 N. J. Kq. 10 (1881); Mebahe v. 
Mehane, 80 N. C. 34 ; O'Hara v. Baum, 
88 Penn. St. 114 (1878); Modes v. 
Gibbs, 39 Tex. 432 (1873) ; Layman v. 
Schultz, 60 Ind. 547 (1878) : Kerchner 
v. Kempton, 47 Md. 568 ; Malloy v. 
Clapp, 2 Lea (Tenn.) 5,86 (1879); 
Hobson v. Hobson, 8 Bush (Ky.) 666 
(1871) ; Potion v. Kinsman, 17 Iowa 
428 (1864) ; Smith v. Osborn, 33 Mich. 
410 (1876); Scott v. Ward, 35 Ark. 
480 (1 880). It is prohibited in Georgia : 
Dunbar v. Mize, 53 Ga. 435 (1874). 
Also in Alabama : Bibb v. Pope, 43 
Ala. 190 (1869) ; Mitchell v. Lippincott, 
2 Wood 467 (1874). In Illinois, she 
eannot mortgage her realty to secure a 
pre-existing debt of her husband : Wil- 
helm v. Schmidt, 84 111. 183 (1876). 

In consequence of the common-law 
principles, already noticed, vesting a 
married woman's property in her hus- 
band, the practice grew up of Testing 
the legal title in a trustee, so that her 
property might be enjoyed by her, free 
from all control of her husband. In 
equity she became entitled to the bene- 
ficial interest in property so vested, and 
could control it by sale or otherwise. 
In Peacock v. Monk, 2 Vesey 190 (1750), 
it was settled that a. feme covert acting 
with respect to her separate property was 
in equity competent to act in all respects 
as if she was a feme sole. The next 
question was whether her general per- 
sonal engagements bound her separate 
estate, she not having made them a direct 
charge upon the estate. This question 
was settled in England in the famous 



case of JBulme v. Tenant, 1 Bro. C. C. 
16 (1778) ; s. c. 2 Dick. 560, Reg. Lib. 
1778. The conclusion reached was that 
such engagements did bind the estate. 
And it was afterwards determined that 
these engagements need not be in writing. 
See Murray v. Barlee, 3 Myl. & K. 209 
(1834) ; Matthewman's Case, L. R., 
3Eq. 787 (1866). 

The question of whether a feme covert 
cestui que trust could dispose of her bene- 
ficial interest in the trust property in all 
cases where she was not in terms re- 
strained from doing so, by the instrument 
creating the trust, has been the subject 
of much discussion. It has been con- 
tended on the one hand that when the 
instrument of trust declared a particular 
mode in which she might dispose of the 
estate her power was limited to that 
mode in exclusion of any and all others. 
That instead of the wife's being a feme 
sole, to all intents and purposes, as to 
her separate property, she was only to 
be deemed a feme sole, sub modo, or to 
the extent of the power clearly given by 
the settlement. On the other hand, it 
has been contended that, unless expressly 
restrained in the instrument of trust, she 
has full power to dispose of the estate, 
and that the setting forth a particular 
mode of disposition did not necessarily 
restrict her to that mode in exclusion of 
others. This last is known as the Eng- 
lish rule. The cases by which this rule 
became established in England are col- 
lected and ably reviewed by Mr. Justice 
Breese in his separate opinion in Swift 
v. Castle, 23 111. 209 (1859). His con- 
clusion was that there were only two or 
three well considered English cases in- 
terrupting the current of decisions in that 
country, in favor of the rule, from the 
time of Lord Macclesfield in 1740. 
This rule was opposed by the decisions 
of Sir Pepper Arden and Lord Lough- 
borough in Sockett v. Wray, 4 Bro. C. 
C. 485 (1793), in Whistler v. Newman, 
4 Vesey 129 (1798), and in Mores v. 
Huish, 5 Id. 692 (1800). But these 
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cases were not followed by any of their 
successors, neither by Hardwicke, Tal- 
bot, Thuelow or Eldon. " Sir Pep- 
per Abden cast into it (the current of 
decisions) one small pebble, followed by 
Lord Loughborough with two of larger 
size, but they failed to impede its force." 
The English rule has been recognised 
in many of the states. 

Arkansas : See Collins v. Wassell, 
34 Ark. 17, 34 (1879). 

California : Sec Selover v. Am. 
Russ. Com. Co., 7 Cal. 266, 274 (1857) ; 
Racouittat v. Sansevain, 32 Cal. 376, 
384 (1867). 

Connecticut : See Tmlay v. Hun- 
tington, 20 Conn. 146 (1849). 

Kentucky : See Bell v. Kellar, 13 
B. Monr. 381 (1852) ; Kelly v. Kelly, 
5 Id. 369 (1845) ; Jarman v. Wilkerson, 
7 Id. 293 (1847). 

Missouri : See Whitesides v. Cannon, 
23 Mo. 457 (1856J) ; Kimmx. Weippert, 
46 Id. 532, 536 (1870). 

New Jersey : See Leaycraft v. Had- 
den, 3 Green Ch. 512 (1845) ; Perkins 
v. Elliott, 23 N. J. Eq. 526, 531 (1872). 

New York : See .Tuques v. Methodist 
Epis. Church., 17 Johns. 548 (1820) ; 
Dyett v. N. A. Coal Co., 20 Wend. 570, 
573 (1838); Albany Ins. Co. v. Bay, 
4 N. Y. 9 (1850) ; Wadham v. The 
Society, 12 Id. 415 (1855). 

Vermont : See Frary v. Booth, 37 
Vt. 78, 86 (1864) ; Dale v. Robinson, 
51 Vt. 20, 26 (1878). 

Virginia : See Frank v. LUienfeld, 
33 Gratt. 377, 395 (1880), and cases 
there cited. 

West Virginia : See Radford v. 
Carwile, 13 W. Va. 572 (1878) ; Wein- 
berg v. Rempe, 15 Id. 831 (1879). 

Wisconsin: See Todd v. Lee, 15 
Wis. 365. 

On the other hand, it has been held 
that the contrary doctrine is the more 
correct, and that she can only dispose 
of the estate in the mode pointed out in 
the declaration of trust. 
Vol. XXX.— 22 



Geoegia : See Weeks v. Sego, 9 Ga. 
199, 203 (1850). 

Illinois : See Swift v. Castle, 23 
111. 209 (1859) ; Conkling v. Doul, 67 
Id. 355 (1873). 

Maryland : See Tarr v. Williams, 
4 Md. Ch. 68 (1853); Williams v. 
Donaldson, 4 Id. 414 (1849) ; Miller v. 
Williamson, 5 Md. 219 (1853) ; Cooke 
v. Husbands, 11 Id. 492, 503 (1858). 

Mississippi : See Doty v. Mitchell, 
9 S. & M. 435, 447 (1848) ; Mont- 
gomery v. Agricultural Bank, 10 Id. 
567, 576 (1848). 

Nokth Caeolina : See Hardy v. 
Holly, 84 N. C. 667 (1881) ; overruling 
Frazier v. Brownlow, 3 Ired. Eq. 237 
(1844), and Harris v. Harris, 7 Id. 
Ill (1850). 

Pennsylvania : See Maurer's Appeal, 
86 Penn. St. 384 (1878) ; Lancaster v. 
Dolan, 1 Eawle 231, 248 (1829); 
Lyne's Ex'r. v. Crouse, 1 Penn. St. 
Ill (1845) ; Rogers v. Smith, 4 Id. 93, 
98 (1846). 

Rhode Island : See Metcalfv. Cook, 
2 R. I. 355 (1852). But see Eliott v. 
Gower, 12 Id. 80, 81 (1880). 

South Caeolina : See Ewing v. 
Smith, 3 Dess. 417 (1811); Maywood 
v. Johnston, 1 Hill Ch. 228, 230 (1833) ; 
Robinson v. Executors of Dart, Dud. Eq. 
128, 131 (1838); Clark v. Makenna, 
Cheeve's Eq. 163 (1840) ; Reidv. La- 
mar, 1 Strob. Eq. 27, 37 (1845). 

Tennessee : See Moryan y. Elam, 
12 Tenn. 375 (1833) ; Marshall v. 
Stephens, 27 Id. 159 (1847) ; Ware v. 
Sharp, 31 Id. 489 (1852) ; Kirby v. 
Miller, 44 Id. 4(1867). 

But the principle that the general en- 
gagements of a married woman could be 
enforced in equity against her separate 
estate, although not made a specific 
charge upon it by her — a principle 
settled in England, as we have seen in 
Hulme v. Tenant — has not been favorably 
received in the American courts. It 
has been held in the following cases that 
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her general liabilities cannot be satisfied 
out of the separate estate, unless she 
has expressly charged her estate with 
them : Kirby v. Miller, 44 Tenn. 4 
(1867) ; Vale v. Robinson, 51 Vt. 20, 
27 (1878); Willard v. Eastham, 15 
Gray 328 (1860) ; Williams v. Hugunin, 
69 111. 214 (1873) ; Furness v. McGov- 
ern, 78 Id. 338 (1875) ; YaleY.Dederer, 
18 N. Y. 265 (1858) ; .8. c. 22 N. Y. 
450 (1860) ; Knox v. Jordan, 5 Jones 
Eq. 175 (1859) ; Pippen v. Wesson, 74 
N. C. 442 (1876) ; Wilson v. Jones, 46 
Md. 357 (1876) ; Athol Machine Co. v. 
Fuller, 107 Mass. 437 (1871) ; Wolff v. 
Van Metre, 19 Iowa 134 (1865) ; Eisen- 
ord v. Snyder, 71 N. Y. 45 (1877). 

In opposition to the above cases, it 
has been held that the intent to charge 
her separate estate will be inferred from 
the mere execution of a note : Burnett v. 
Hawpe, 25 Gratt. 481 (1874) ; Darnall 
v. Smith, 26 Id. 878 (1875) ; Garland 
v. Pamplin, 32 Id. 305 (1879) ; Williams 
v. Urmston, 35 Ohio St. 304 (1880) ; 
Burnley v. Thomas, 63 Mo. 390 (1876) ; 
Metropolitan Bank v. Taylor, 62 Mo. 
338 (1876) ; Deering v. Boyle, 8 Kans. 
530 (1871) ; Jarman v. Wilkerson, 7 B. 
Mon. 293 (1847) ; Whitesides v. Can- 
non, 23 Mo. 457 (1856). 

The courts in New York have gone 
further than the courts of other states 
in holding that the intent must be 
declared in the very contract which is 
the foundation of the charge : Yale v. 
Dederer, supra; Corn Exchange Ins. Co. v. 
Babcock, 42 N. Y. (App'x) 613 (1870); 
Eisenlord v. Snyder, 71 Id. 45 (1877). 
See Treadwell v. Archer, 76 Id. 196 
(1879). 

When the liability was incurred for 
the benefit of her separate estate, it is 
not necessary that she should have spe- 
cifically charged her estate with it. It 
will be enforced in equity, and she will 
be presumed to have intended that the 
separate estate should be charged with 
it : Withers v. Sparrow, 66 N. C. 129 
(1872) ; Caldwell v. Sawyer, 30 Ala. 



283 (1857); Wells v. Thorman, 87 
Conn. 318 (1870) ; Henry v. Blackburn, 
32 Ark. 450 (1877) ; Dobbin v. Hub- 
bard, 17 Id. 194 (1856) ; Pentz v. 
Simonson, 13 N. J. Ch. 232 (1861) ; 
Homoeopathic Mutual Life Ins. Co. v. 
Marshall, 32 N. J. Eq. 103, 112 (1880); 
Shacklett v. Polk, 3 Heisk. 122 (871); 
Williams v. King, 43 Conn. 569 (1876); 
McVey v. Cantrell, 70 N. Y. 295 
(1877). 

As is stated in the principal case, a 
feme covert's liability was never per- 
sonal : Frank v. Lilienfeld, 33 Gratt. 
377,397 (1880); Henry v. Blackburn, 
supra ; Terry v. Hammonds, 47 Cal. 32 
(1873). And a judgment against her 
was void, even when rendered upon 
confession : Quinn's Appeal, 86 Penn. 
St. 447, 453 (1878); Morse v. Tappan, 

3 Gray 411 (1855) ; Norton v. Meader, 

4 Sawyer 620, 624 (1866) ; Griffith v. 
Clarke, 18 Md. 457.(1862); Bank v. 
Partee, 99 U. S. 325 (1878). And in 
Weil v. Simmons, 66 Mo. 617 (1877), 
it was held to make no difference that 
she was sued as a member of a mer- 
cantile firm. But when the law confers 
upon her capacity to contract in certain 
cases, it clothes her, as a logical conse- 
quence, with whatever capacity is neces- 
sary to give a full remedy to the party 
with whom she contracts. In such cases, 
she has the persona standi in judicis, and 
a judgment confessed by her would be 
binding : Swayne v. Lyon, 67 Penn. St. 
436 (1871) ; Van Metre v. Wolf, 27 
Iowa 341 (1869). 

And as is also stated in the principal 
case, her liability is not a lien upon the 
separate estate until made so by decree : 
Avmstrong v. Ross, 20 N. J. Eq. 119 
(1869); Frank v. Lilienfeld, 33 Gratt. 
377, 397 (1880). 

Equity did not decree that satisfaction 
should be had out of the corpus of the 
real estate, but only out of the personalty 
and out of the rents and profits of the 
realty : Weinberg v. Rempe, 15 W. Va. 
831, 860 (1879); Radford v. Carwile, 
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13 Id. 572 (1878); Cox v. Wood, 20 
Ind. 54 (1863); Palmer v. Rankins, 
30 Ark. 771 (1875); Henry v. Black- 
burn, 32 Id. 452 (1877); Lewis v. Yale, 
4 Fla. 418, 424 (1852); Frank v. Lilien- 
feld, 33 Gratt. -377, 395 (1880); 
Hulme v. Tenant, I Bro. C. C. 20 
(1778). But it seems that the real estate 
may be sold if necessary to discharge 
the obligation : Whitesides v. Cannon, 
23 Mo. 457 (1856); Tiernan v. Poor, 
1 G. & J. (Md.) 217 (1829); Yale v. 
Dederer, 21 Barb. 290 (1855); Dale v. 
Robinson, 51 Vt. 20 (1878). 

Upon the death of a feme covert hav- 
ing a separate estate not disposed of by 
her will, the personalty goes to the hus- 
band as her administrator : Proudley v. 
Fielder, 2 My. & K. 57 (1833); Molony 
v. Kennedy, 10 Sim. 254 (1839); John- 
stone v. Lumb, 15 Id. 308 (1846); 
Musters v. Wright, 2 De G. & Sm. 777 
(1848). But undisposed of real estate 
goes to the heir, subject to the husband's 
right as tenant by the curtesy : Roberts 
v. Dixwell, 1 Atk. 607 (1738); Pitt v. 
Jackson, 2 Bro. C. C. 51 (1786); Fol- 



lett v. Tyrer, 14 Sim. 125 (1844); 
Harris v. Mott, 14 Beav. 169 (1851); 
Appleton v. Rowley, L. B., 8 Eq. 139 
(1869); Dale v. Robinson, 51 Vt. 20, 
26, 31 (1878). 

The conclusion of the court in the 
principal case is that the general creditors 
are to be paid out of the assets of the 
general estate, to the exclusion of the 
special creditor. No question can be 
raised as to the correctness of this con- 
clusion. But when the court goes on to 
say that if the assets of the general estate 
are insufficient to satisfy such creditor, 
he may come in and share pro rata in the 
separate estate with the special creditor, 
there may be reason for asking why the 
equity should not bo recognised to its 
full extent, and the general creditor be 
postponed to the special creditor, and 
only allowed to share in whatever 
remains of the separate estate after the 
special creditor has been paid. Other- 
wise, the general creditor gains an undue 
advantage, and the special creditor loses 
a corresponding advantage, by reason 
of the death of the feme covert. 

Henry Wade Rogers. 



Supreme Court of Pennsylvania. 
A. H. VANHORN v. JOHN GILBOUGH et al. 

A general custom that a broker may pledge his customer's stock for the purpose 
of raising money to carry it, is valid. 

When the market value of stock so pledged falls below a price that will reim- 
burse the broker for all expenses, a custom of brokers to sell out the customer's 
stock without notice, and hold the latter liable for the loss, is valid. 

Aside from any usage, the admission of the customer that he never intended to 
pay for, and take up the stock, estops him from complaining of want of notice, or 
informality in the giving of notice. 

Error to the Common Pleas of Luzerne county. 
Assumpsit by Gilbough, Bond & Co. against A. H. Van Horn. 
The cause was referred to Hon. Henry M. Hoyt as referee, 
whose finding of facts and of law was as follows : — - 

1. In May 1872, the defendant, through Thomas Wilson, 



